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An Organization For The 
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The United States Trade-Mark Association, organized in 1878 and incorporated 
in 1887 as a non-profit organization under the laws of the State of New York, 
performs the following services for its members: 


RESERVOIR OF TRADE-MARK INFORMATION 


During its sixty-two years of existence the Association has been accumulating comprehensive 
records, files and a general library of information on trade-mark matters. Members or their 
counsel have access to these records at any time. 


DISTRIBUTION OF TRADE-MARK INFORMATION 


From the trade-mark data on hand and constantly being gathered on state, federal and foreign 
law enactments, rules and regulations of administrative bodies, court decisions, articles and 
addresses by authorities, the Association by means of its formal publications, such as “The Trade- 
Mark Reporter,” “Master Index and Digest to the Trade-Mark Reporter (1911-1936),” and 
frequent “Special Reports,” distributes valuable and timely trade-mark information and discussion 
among its members. 


LEGISLATIVE ACTIVITIES 


In all cases where trade-mark owners are confronted by state, federal or foreign trade-mark 
laws, rules and regulations of administrative bodies or proposed laws deemed adverse to their 
interests, the Association places its facts and findings at the disposal of the trade-mark owners 
involved so that they can point out to lawmakers and others the harmful features and effects of 
such measures. Conversely, the same procedure is followed for measures deemed beneficial and 
constructive. 


SPECIAL SERVICES 


In addition to the foregoing general services the Association is prepared to perform various 
special services free for members, or at cost when outlays of money or unusual expenditures 
of the staff’s time are involved. 

These special services consist of investigations of fact, trade-mark searches, notifications, filing 
and publication of slogans and all similar matters which do not involve or imply the practice 
of law. 


SOUND POLICIES AND PRACTICES 


The activities of the Association are at all times planned and supervised by a strong Board 
of Directors composed of important trade-mark owners whose efforts are supplemented and 
guided by able committees composed of business men and trade-mark attorneys. This makes 
the Association’s services of exceptional value to members. 
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UNFAIR COMPETITION AT HOME AND ABROAD 


PART I 


SOME CONCEPTS OF UNFAIR COMPETITION AT HOME AND 
ABROAD 


By Robert E. Freer 


President, Federal Trade Commission 


In surveying the subject of unfair competition in this country, we find an ex- 
panding concept. The early view in this country, as in many others, limited the 
term primarily to cases of passing off the product of one competitor as and for that 
of another. Today’s broad view of the term as used in the United States embraces 
not only all those business practices deemed to be legally unfair to competitors or 
business rivals, but also those considered to be unfair to the public generally, either 
because of their capacity to deceive or because of their undue tendency to monopoly. 
The injurious effect upon what is commonly referred to as the interest of the public 
has become a large element in our present-day concept of the subject as contrasted 
with the earlier and more limited common law view which made injury to a com- 
petitor a primary consideration, because jurisdiction depended upon the presentation 
of a justiciable controversy by a party having sufficient interest to maintain suit. 

In the metamorphosis of the United States from an essentially agricultural nation 
to a great industrial power, it was inevitable that there should develop a large number 
of business practices which in practical effect proved to be unfair or detrimental to 
the maintenance of a fair relationship between business rivals and between business 
and the public. A great number of these practices have been recognized in Ameri- 
can law and are now, broadly speaking, included in our concepts of unfair com- 
petitive methods if not in those of the more restricted phrase, unfair competition. 

The antitrust laws and the decisions thereunder have served to crystallize our 
concept of many of these practices. Following the light thrown on the subject by 
the early decisions under the Sherman Act, we find in the Clayton Act of 1914, con- 
gressional recognition of the unfairness of some of these practices and a definite 
crystallization of the legal concept thereof in specific statutory provisions forbidding 
as unlawful certain price discriminations, so-called tying contracts, the acquisition 
of competitor’s capital stock and interlocking directorates. In the same year Con- 
gress passed the Federal Trade Commission Act by which it incorporated in the law 
that flexible phrase “unfair methods of competition.” It did this with the express 
purpose of covering not only those practices previously known to the common law 
as unfair competition, but also all practices subsequently developed and resorted to, 
which, upon investigation and hearing, were found to be unfair and against the 
public interest.’ 





_ 1. House Report No. 1142, 63rd Congress, 2nd Session, September 4, 1914, p. 19, states: “It 
is impossible to frame definitions which embrace all unfair practices. There is no limit to human 
inventiveness in this field. Even if all known unfair practices were specifically defined and pro- 
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The broad standards of the Sherman and Clayton Antitrust Acts as well as those 
of the Federal Trade Commission Act are largely responsible for incorporating into 
our national law the expanded concept of unfair competitive practices. 

Some of the many practices condemned as unfair by the Commission in Federal 
Trade Commission Act and Clayton Act cases may be listed as follows: 


False and misleading advertising or misbranding of products as to composition, quality, 
purity, origin, source, properties or nature of manufacture; sale of rebuilt, secondhand, 
renovated or old products, or finished articles made from used materials, as and for new; 
use of containers or packages customarily associated in the minds of purchasers with 
standard weights of quantities when such weights or quantities are not therein contained ; 
various schemes to create the impression in the mind of a customer that the terms of an 
offer of sale are unusually advantageous when such is not the fact. Passing off articles 
as those of a competitor through appropriation or simulation of trade names and labels; 
disparagement of the goods, services, financial condition or reputation of competitors, 
sometimes accomplished under the guise of tests or reports of supposedly disinterested 
agencies; threats of patent infringement suits or other court actions not made in good 
faith; unfair use of patent rights; use of concealed subsidiaries, ostensibly independent, to 
obtain competitive business otherwise unavailable ; combinations or agreements of competi- 
tors to enhance prices, maintain prices, bring about substantial uniformity in prices or to 
divide sales territories or cut off competitors’ sources of supply; and contracts or agree- 
ments among competitors to restrict imports or exports. 


When Congress in 1914 established the Federal Trade Commission to deal with 
monopoly in its incipiency and to prevent unfair methods of competition, it was 
motivated by the manifest need for adequate machinery to protect the public’s 
interest in these matters. The Commission, an independent quasi-judicial body, 
consisting of five members and a staff of lawyers, economists and accountants, is 
’ broadly empowered to prevent unfair methods of competition and unfair or deceptive 
acts or practices in commerce and to proceed against anyone using such unfair 
practices or methods “if it shall appear to the Commission that a proceeding by it 
.... would be to the interest of the public. .. .” 

Under this language the Commission is not a mere substitute for the courts in 
settlement of private controversies nor is to act merely in the interest of any private 
party. It is to deal with unfair competitive practices through an injunctive rather 
than a penal proceeding and from the standpoint of protecting the public’s interest 
rather than from that of determining a justiciable question presented by a private 
party who alleges injury at the hands of another. The statute does not supplant 
remedies available through private suits at law or in equity, such as actions against 
infringement of trade-marks and unfair competition in passing off the goods and 
where the controversy in question is of such private nature and involves no specific 
substantial public action, it is not the Commission’s duty or policy to proceed. 


hibited, it would be at once necessary to begin over again. If Congress were to adopt the method 
of definition, it would undertake an endless task. It is also practically impossible to define unfair 
practices so that the definition will fit business of every sort in every part of the country. 
Whether competition is unfair or not generally depends upon the surrounding circumstances of 
the particular case. What is harmful under certain circumstances may be beneficial under dif- 
ferent circumstances.” 
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However, where the adverse effect upon the public appears to be substantial, 
that is, where the public interest in an unfair method of competition appears to the 
Commission to be sufficiently affected to warrant the institution of formal proceed- 
ings to require its cessation, the Commission will not refrain from proceeding even 
though a private right of action may also exist in favor of some competitor of the 
respondent, such as a right of action for fraud or deceit, boycott or restraint of 
trade. 


The procedure to be followed by the Commission’ in the unfair competition cases 
is as follows: The Commission proceeds by way of a formal complaint served upon 
respondent stating the charges and containing notice of hearing with opportunity to 
appear and show cause why a cease and desist order should not be issued. Where 
factual issues are drawn, testimony and other evidence are taken in support of the 
complaint and in opposition thereto. Upon the entire record and after opportunity 
for briefs and oral argument, the Commission if it concludes that the practice in 
question constitutes an unfair method of competition, makes and serves upon the 
respondent its findings as to the facts and its order requiring respondent to cease 
and desist. The respondent has a right to appeal to the appropriate United States 
Court of Appeals, which may modify or set the order aside or affirm and enforce it. 
This decision is final unless the Supreme Court of the United States receives and 
determines the case upon certiorari granted upon the petition of either party. If no 
appeal is taken from the Commission’s cease and desist order within sixty days, it 
becomes final, and subsequent violations of such an order result in the assessment of 
civil penalties by the federal district courts in actions brought by the Department of 
Justice. 

The American method of employing an expert commission, trained and experi- 
enced in the problems of business relationships and operating under a broad standard 
was indeed a fortunate approach to the problem from the standpoint of public pro- 
tection. Unlike the approach in various foreign countries, our statute does not con- 
tain a detailed list or specification of the practices constituting such unfair methods 
of competition. Such detailing of specific practices was purposely not attempted by 
the Congress in order to preserve flexibility of the law* and make possible the appli- 
cation of the statute to new practices which may in the future be devised and found 
to be unfair. 

Were it not for this flexibility, each new unfair device as it steals upon the 
business world would have to be allowed to continue unchecked until new legislation 
could be introduced and passed, adding it to the list of specific competitive practices 
theretofore declared unlawful. Thus a premium would be placed on the develop- 
ment of a series of cleverly devised schemes of unfair methods to be used successively 
by the unscrupulous until amendment of the law. 

3usinessmen generally desire certainty of standards rather than their flexibility. 
The Commission has thus developed what is known as its trade practice conference 





2. Federal Trade Commission Act, Section 5. 
3. See Federal Trade Commission v. R. F. Keppel and Bro., Inc., 291 U. S. 304, 310, and 
Report of the Senate Committee on Interstate Commerce, Senate Report No. 597, 63rd Cong., 
Second Session, p. 13, for comments on the flexibility of the law. 
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procedure, which provides a degree of concreteness in the prohibitions of the law as 
applied to certain circumstances in particular industries. Specific methods of com- 
petition in a given industry are considered in these trade practice conference as are 
found by the Commission to be unlawful and hence to be avoided, are devised to 
guide the businessman in the conduct of his business. The relation of the Commis- 
sion’s rule making it similar to the relation which Blackstone’s Commentaries bore 
to the Year Books of his day. The rules, although specific, are the result of a 
process which does not depart, in principle, from the case-by-case method of inter- 
pretation by inclusion and exclusion. The necessary correlation of facts and prin- 
ciples required for such implementation of the broad standards of the statutes is 
achieved by making the rule paraphrase general principles, deduced from decided 
cases and legislative declarations of public policy, in terms of specific factual situ- 
ations of particular industries. 

In foreign countries, the law of unfair competition has been generally considered 
as part of that body of law dealing with industrial property rights. Laws for the 
regulation of trusts or combinations in restraint of trade, cartel acts, and legislation 
for control of production and prices, have been held separate and apart from those 
relating to unfair competition. 

This conception of unfair competition is reflected in the terms of the Inter- 
national Convention for the Protection of Industrial Property, signed at Paris in 
1883 and last revised at London June 2, 1934.* The scope of industrial property 
covered by the convention includes “‘patents, utility models, industrial designs and 
models, trade-marks, commercial names and indications of origin, or appellations of 
origin, as well as the repression of unfair competition.” The unfair competition 
clause, Article 10 bis, states that: 


(1) The countries of the Union are bound to assure to nationals of countries of the 
Union an effective protection against unfair competition. 


(2) Any act of competition contrary to honest practice in industrial or commercial 
matters constitutes an act of unfair competition. 


(3) The following particularly are to be forbidden: All acts whatsoever of a nature 
to create confusion in any way whatsoever with the establishment, the goods, or the services 
of the competitor ; false allegations in the conduct of trade of an nature to discredit the 
establishment, the goods, or the services of a competitor. 


In Europe the basis of the law of unfair competition is found in the civil codes, 
which provide for civil action against a competitor to enjoin or obtain damages in 
case of injury, and in the penal codes under which criminal penalties may be imposed 
for injurious or unfair practices. In some countries special acts have been passed 
to deal with unfair trade practices. 

Unfair competition has been actionable in France since the adoption of the Civil 
Code in 1808. Articles of that code have been copied into the laws of other coun- 


4. The Union formed by this Convention includes Belgium, Danzig, Denmark, Finland, 
France, Germany, Hungary, Italy, Lichtenstein, Morocco, the Netherlands, Norway, Poland, 
Portugal, Spain, Sweden, Switzerland, Tunisia, Turkey and Yugoslavia; also Great Britain, Ire- 
land — the United States of America, Cuba, Mexico, Brazil, and Japan. 53 Stat., 
Part 3, 1748. 
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tries. There is in France no specific unfair competition act, but certain laws have 
been passed to prevent certain unfair practices, such as alteration of names affixed to 
manufactured products (1824) ; misuse of the title of patents (1844) ; misappropri- 
ation or misuse of trade-marks (1857); fraud in the sale of merchandise and 
through adulteration of foodstuffs and agricultural products (1905) ; and misappro- 
pration of awards (1886 and 1912). 

The German Civil Code followed the lines of the French Code, and the Statute 
Concerning Trade-Marks afforded protection against the use of another’s mark. In 
1896, however, a special law called the Statute Against Unfair Competition was 
passed ; this law was revised in 1909 and further amended in February, 1935. This 
Act is intended to prevent misleading advertising, false statement of weight, the 
jeopardizing of credit, abuse of trade names, betrayal of trade secrets, abuses in con- 
nection with bankruptcy sales, liquidation and clearance sales, bribery, and other 
unfair practices. The law has been applied to a bidding cartel or agreement under 
which one contractor makes the lowest bid and others submit higher bids, if tt 1s 
found that the purchaser is deceived thereby. Generally speaking, however, cartels 
and trade agreements have been dealt with under the German cartel acts and decrees 
which provide for governmental control of production and trade and the fixing of 
prices by a Price Commissioner. 

Most German trade-marked goods are distributed at retail under a system of 
fixed resale prices ; and the courts have held that selling below the fixed price is an 
act of unfair competition under the Statute of 1909. As in other countries, special 
acts have been passed in Germany for the marking and grading of certain goods. 
The Emergency Decrees of 1932 and 1933, and the Law for the Protection of the 
Retail Trade, 1933, regulated the granting of discounts, prohibited the giving of 
premiums, and marked the first steps toward curtailment of unit price stores, such 
as our ten-cent stores. 

The German Statute Against Unfair Competition has been applied for the most 
part to the protection of competitors rather than the purchasing public. In 1934, 
however, a very comprehensive plan for the control of advertising was made effective 
under a law passed in September, 1933. This German control plan exemplifies, in 
a general way, a planned eonomy as contrasted with the American idea of a few 
rules to preserve competition and keep it fair. 

One of the first of European countries to pass a special unfair competition 
statute was Denmark. The Danish Competition Law of 1912 was replaced by the 
Law Concerning Regulations Against Unfair Competition and Designation of 
Goods, in 1924, which provides for criminal prosecution in the Marine and Com- 
merce Court, in the case of false statements in the sale of goods, including state- 
ments and advertisments regarding the place of production, the art or method of 
production, the substance, putting together, quality, attributes, effects and price 
relation of the goods. Seasonal sales, selling out and bankruptcy proceedings, and 
auctions, are regulated in detail. Untrue statements intended to injure a competitor, 
the divulging of trade secrets, and the giving of premiums are prohibited. The right 
of a producer or wholesaler to indicate on the goods or on the original package the 
price at which they shall be sold at retail, is recognized and protected. The Minister 





56 THIRTY-SIX TRADE-MARK BULLETIN 





of Commerce is empowered to determine and issue orders concerning weights and 
measures, and indications of origin. He is also authorized to receive complaints 
from business organizations and to approve the initiation of suits for violation of 
the law. 

The Norwegian Law on Improper Competition, passed in 1922, covered much 
the same unfair practices covered by the Danish law, providing for civil suits under 
the commercial code, and penal proceedings instituted by a government department 
upon complaint by a business man, company or trade organization. For certain vio- 
lations set out in the law, it must be shown that the prosecution is ““demanded by the 
general welfare.” 

The Belgian Unfair Competition Decree, issued in 1934, gives to the President 
of the Commercial Court, authority to issue an order to stop certain actions which 
are contrary to honest commercial or industrial practice, set out in the law. If his 
ruling is not complied with the Court may impose fines and in case of a second 
offense, imprisonment. This Decree was supplemented in 1935 by others regulating 
the use of gifts, premiums and rebates. 

Other European acts include the Bulgarian Law for the Repression of Unfair 
Competition, passed in 1932, which provides for a civil action for damages, a suit to 
enjoin, or a penal action by the public prosecutor. The Unfair Competition Law of 
Iran, 1931, which is essentially a penal statute; the Unfair Competition Act of 
Hungary, 1924, which followed the lines of the German law; and the Lithuanian 
Law against Unfair Competition, passed in 1932, which provides for civil, penal 
and administrative action, giving certain regulatory powers to the Minister of 
Finance. 

The laws of all of these continental European states set out in detail the unfair 
acts which they are intended to prevent, and thereby limit the courts and adminis- 
trative offices in their application of an expanding concept to their laws of unfair 
competition. None of the European measures has a broad clause such as found in 
the Federal Trade Commission Act of the United States. Nowhere else has a 
legislative body declared unlawful “unfair methods of competition in commerce, and 
unfair or deceptive acts or practices in commerce,” and left to the administrative 
body enforcing the law the responsibility of determining what specific methods, acts 
or practices are unfair. 

In England, unfair methods of competition are largely dealt with under the com- 
mon law, supplemented by a number of specific statutes. The courts will not en- 
force a contract which is held to be contrary to good morals or to the detriment of 
public interest. English court cases have involved such unfair practices as betrayal 
of trade secrets or of confidential information, inducing breach of competitors’ con- 
tracts, enticing employees of competitors, defamation of competitors and disparage- 
ment of his goods, intimidation of competitor’s customers by threats of infringe- 
ment suits, conspiracy to cut off the supplies of a competitor, bribery, and fraud or 
misrepresentation in the sale of goods. In the English courts the person injured 
has a number of civil remedies in the case of a contract containing illegal clauses. 
He may treat the contract as binding and demand fulfillment ; he may sue for dam- 
ages for loss sustained by reason of non-fulfillment ; he may avoid or repudiate the 
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contract by having it canceled in an equity court on the ground of fraud; he may 
resist a suit for performance or an action for damages in respect to it; or he may 
bring an action in deceit to recover any damages which he may have sustained. 

“Passing off” is the legal term applied in England to cases of misrepresentation 
in which one party disposes of his goods or business as that of another. Secret com- 
missions and bribery are also dealt with under the Prevention of Corruption Act of 
1906. The patent and trade-mark laws include clauses in protection of these forms 
of industrial property. The Merchandise Marks Act of 1887 made it an offense to 
apply false trade description to goods as to their number, quantity, measure, gage or 
weight, the place or country of origin, the mode of manufacturing or of producing 
them or the material of which they were composed. An amendment to that law in 
1926 added provisions for the marking of imported goods with indications of origin. 

Several early laws of England were passed to prevent the misbranding of gold 
ware, cutlery and linens, in order to protect those important industries. Another 
early law prohibited false representations of a trader, that he had obtained medals or 
certificates at trade expositions. The Profiteering Act of 1919 provided fines and 
imprisonment for the unlawful raising of prices, but this was not termed an unfair 
method of competition. Nor is resale price maintenance prohibited or actionable 
as an unfair practice. The common law concept of restraint of trade has been modi- 
fied by the more recent regulatory schemes under which prices are fixed and produc- 
tion controlled in a number of industries. The British Safeguarding of Industries 
Act was passed in 1921 to protect domestic industries from foreign competition, and 
included anti-dumping clauses. The Companies Acts and the recently passed Pre- 
vention of Fraud Act include what we call “blue sky” provisions and safeguard the 
public in the purchase of securities. In some parts of England there are found trade 
associations, such as the Liverpool Trade Protection Society which has been actively 
functioning since 1823 to protect tradesmen from fraud. 

Some of the British laws have been copied into the colonial statutes. Provisions 
of the British Merchandise Marks Act are found in the Canadian Criminal Code. 
Canada also has a Gold and Silver Marking Act; and all of the colonies passed anti- 
dumping legislation. In the Australian Industries Preservation Acts of 1906 and 
1910 dumping and certain forms of monopoly were expressly declared to be unfair 
competition. In most of the colonies, however, the antitrust laws have been kept 
separate from unfair competition measures. In Canada monopolistic practices are 
dealt with under the Combines Investigation Act. The Canadian Unfair Competi- 
tion Act, passed in 1932, is directed chiefly to protection of patents, trade-marks and 
designs, although one clause prohibits any false statement tending to discredit the 
wares of a competitor, directing public attention to his wares in such a way as to 
create confusion between his wares and those of a competitor, and adoption of “any 
other business practice contrary to honest industrial and commercial usage.” Suits 
thereunder are civil actions brought in the Exchequer Court of Canada. 

In concluding a review of some concepts of unfair competition at home and 
abroad, we find that our concept of unfair methods of competition is by far the 
broadest one, embracing as it does all those practices in trade and commerce which 
adversely affect the public interest and the freedom of opportunity to engage in busi- 
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ness on a fair and equitable basis. Our administrative machinery for preventing 
unfair competition parallels the Anglo-American common law concept of a living 
law capable of solving new problems and meeting new situations with the aid of old 
principles. Like the common law process, it maintains the traditional Anglo-Saxon 
safeguards against arbitrary action and yet by its emphasis on public rather than 
private rights it boasts the greater flexibility so necessary to deal with new com- 
petitive devices as they are created and brought into use. 





TRADE-MARKS—THEIR ORIGIN AND DEVELOPMENT?* 
By Leon E. Daniels 


The schoolboy who cuts in the soft bark of his willow whistle his name, initials, 
monogram or some other more original device thereby becomes possessed of a per- 
sonal mark, respected among his family and friends as evidence of his ownership of 
the whistle This is a private mark, pure and simple. If, however, he finds a public 
demand for his willow whistles and turns his skill in making them to commercial 
ends, his mark, applied to those he sells, ceases to be a mark of ownership and be- 
comes a mark of origin. Originally a private mark, it has been converted into a 
trade-mark, and, when fortified by a wide publicity and supported by a well- 
grounded public confidence in his whistles, it may become, as time goes on, the magic 
talisman which shall bring him fame and fortune. This use of one’s initials or 
monogram as a trade-mark runs far back in history and is seen today in some of our 
best-known marks, such as “SW” on hardware, “WB” on corsets, “A. & P.” on 
groceries, ‘“P. & G.” on soap and “C. & C.” on ginger ale, among others. 

Probably the first trade-mark, although of this we have no record, was the maker’s 
surname. This was applied to his product in various ways and in different places 
according to the nature of the goods and the skill of the artisan. Thus certain 
ancient earthenware lamps, found on the Isle of Cypress, and now on exhibition at 
the Metropolitan Museum of Art, New York City, bear at the base the trade-mark 
in the shape of the potter’s name in slightly raised Greek letters. Other lamps bear 
merely initials, presumably those of the maker. These lamps are thought to date 
from about the first century B. C. 

Although surnames and initials, especially the latter, continued in use as trade- 
marks down through the Middle Ages and after, a manufacturer often discovered 
that some rival bearing the same surname was using it also as a trade-mark on similar 
goods, as of course he had a right todo. This caused confusion. Customers wish- 
ing to buy the former’s goods, bought his rival’s instead and vice versa, and both 
manufacturers suffered loss of trade. Even today this sometimes happens and such 
serious damage results from the practice that now no one may legally use his name 
as a trade-mark with intent to deceive, nor, in some cases, without distinguishing it 


1. Note: For a more extended discussion of the subject see the author’s History of the 
Trade-Mark, 7 Bulletin 239 and Schechter’s Historical Foundation of the Law Relating to Trade- 
Marks (1925).—Eb. 
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carefully on his goods from its use by another who was first in the field. The use 
of monograms being open to the same objection, as time went on and trade spread 
to new articles and wider fields and competition grew more intense, other symbols 
came to surplant surnames and initials as trade-marks—some easily recognized de- 
vice as an arrow, a star, a crown, some form of the cross, a leaf, hand, circle, moon, 
etc. In certain trades during the Middle Ages some form of the cross was used 
very commonly as a trade-mark and its use speaks volumes for the religious spirit 
of the times. 

From its first inception down to the present, the trade-mark has been not only a 
symbol of commerce, but an interesting sidelight on the social system of the time as 
well. Today, it aids both the producer and the consumer, the latter to make pur- 
chases by giving him a name (or brand) to call for, the former, to develop a business 
good-will, which centers about the trade-mark, and increases with the growth of 
trade, often to vast proportions. In the Middle Ages, however, trade-marks had, 
in the main, other uses. As we have seen, their first use was to identify the maker. 
But with the rise of the great trade and craft guilds late in the 11th century, they 
took on a somewhat different function. These guilds corresponded roughly to our 
own American trade associations, under whose supervision the various codes of the 
N.R.A. were for a time administered. In many respects, however, they were quite 
different. In the towns, where they became most powerful, they had absolute 
control over the production and trade activities of their members. Thus, the bakers 
were required to sell a loaf of a certain weight at a stated price and severe penalties 
were fixed for non-compliance. In order to identify the maker, each baker was 
obliged to have his mark and to affix it to his loaf. Thus one author, writing of 
the practice that prevailed in the London Leet Courts about the year 1638, says: 
“a Baker must set his owne proper marke upon every loafe of bread that hee maketh 
and selleth, to the end that if any bread be faultie in weight, it may be then knowne 
in whom the fault is.” 

These marks were registered with the muncipal authorities, who were thus able 
to trace any baker guilty of false weight or other infraction of the law. 

Many guilds also maintained quality standards, below which no goods could be 
made or sold. Quality was checked by a rigid system of inspection, and only upon 
articles thus inspected and approved could the coveted guild-mark be affixed. 

Schechter, in his valuable work on trade-marks, lists more than twenty different 
guilds which were required by the local regulations to affix a trade-mark to their 
products. Among these were, besides the bakers, the coopers, the brewers, the bottle 
makers, the “turnours,”’ the pewterers, the tanners, the shoemakers, the weavers, the 
fullers, the cutlers, the hatmakers, the blacksmiths and the founders, many of which 
no longer exist or else operate under different names. 

The marks used by the above guilds were not trade-marks as we know them 
today. They were rather “control” marks, that is, they were used as a means of 
supervising or controlling the size, weight, price, or quality of the product, rather 
than to identify the individual maker, although of course this latter function entered 
into the plan. Many trade associations of today use somewhat similar methods to 
secure product from their individual members of a specified standard of quality. 
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This is especially true of the National Lumber Manufacturers’ Association, “tree 
mark” employed for that purpose. 

Very soon there arose in each guild certain workers who, more skillful than 
their fellows, finally became master craftsmen. Early in the medieval period, there- 
fore, marks known as masters’ marks came to be quite generally used. In some 
cases these marks were obligatory and there was generally an office in each town or 
city where they could be registered, each with the name of the owner. Among the 
trades in which the use of master’s marks became more general was that of the gold 
beaters. It was the work of the guild of gold beaters to make the gold leaf of 
commerce, by a slow process of beating the metal upon anvils. When reduced to the 
necessary thinness, the sheets were cut into leaves of uniform sizes and tied in books, 
or packets. 

Trade-marks by which the master workmen indicated the gold leaf coming from 
their shops were common as early as the sixteenth century. By decree of the Nurn- 
berg Senate of 1556, it was required that every master should have his own mark 
and should apply a leaden representation of this to every packet of gold leaf. Later 
on, in the year 1577, it was required that the mark be stamped upon the wrapper of 
the book. A lead relief of the mark, also one in the form of a seal, were preserved 
among the possessions of the guild. Thus even at that time, a semi-official collection 
of these marks existed. In the Germanic Museum at Nurnberg is preserved such a 
collection of impressions of trade-marks, belonging to the compass-makers’ guild 
contained in a box or chest, filled with small strips of wood, to which the lead reliefs 
are attached. 

It appears, however, that such a record of trade-marks could not prevent the 
misuse of marks nor the deception resulting therefrom and, accordingly, on the 
twenty-fourth of August, 1619, the gold beaters’ guild at Niirnberg opened a trade- 
mark register, now preserved among the official archives of that city, in which were 
to be set down the names of all the masters and the marks which they were accus- 
tomed to apply to the gold leaf of their workmanship. 

The oldest mark in point of use disclosed by this record is that of Heinrich 
Dichter, consisting of a serpent and a crown, which, it appears, was adopted in the 
year 1590. Among the marks pictured in this memorable volume, are the repre- 
sentations of a lamb, a serpent, a griffin, a greyhound, a goat, three fishes crossed, a 
bird upon a branch, a heron, a unicorn, three roses, gold beaters’ hammers crossed, 
a peacock, a French lily, a cluster of grapes, the picture of St. George, the sacrifice of 
Isaac, and the representation of a wild man. In many instances, the entry is made 
in the form of verses or adorned with poetic effusions upon life, vows of honest 
dealing, protestations of the fear of God, and prayers for divine guidance and the 
prosperity of the owner’s business. One illustration will suffice: 


“So pray I, Andreas Reitzammer, 
That God with me in goodness dwell, 
Let him guide my hand and turn my hammer 
That they shape the gold and silver well; 
That I waste not strength on the empty air 
Nor fail to strike the anvil fair.” 
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Allied to the gold beaters, were the goldsmiths, whose marks were somewhat 
less rich and varied than their coworkers of Nurnberg. Throughout Europe, in the 
large trade centers, copper tables were kept by the local goldsmiths’ guilds, on which 
each worker’s private mark was impressed. 

The first record of a distinctive mark for the products of the goldsmith’s art is 
contained in a statute of Edward III, of the year 1300, in which he decreed that 
all gold and silver pieces should bear the seal of a leopard’s head, which was really 
the lion passant, the historic symbol of English royalty. In 1327 the same king 
granted to the Goldsmiths’ Company of London the privilege of testing all the 
metals used by workmen throughout the realm. All wares not up to prescribed 
standards were crushed and returned to the maker, while upon the wares that passed 
inspection were impressed three marks: the assayer’s mark, the owner’s mark, and 
the leopard’s head. Substantially the same system was followed in France, at about 
the same period. 

Side by side with the guild marks there existed during the Middle Ages, as 
today, marks used by merchants, Marcas de Comercio, as our Spanish friends call 
them. 

Braun and Capitaine, in their valuable work on trade-marks, cite several in- 
stances of marks of this kind. A trade book of the city of Danzig, dating from 
the year 1420, bears on its margin the marks of a large number of merchants, in- 
cluding several from Amsterdam, England and Genoa. The guild-book of the 
merchants of Liibeck, head city of the Hanseatic League, gives beside the names of 
its members the mark of each. It is related that in the year 1418 the town council 
of Hamburg wrote to Liege, in order to get possession of boats held at Dordrecht 
with their cargoes, the property of certain citizens of Hamburg. In proving claim, 
the document cited forty-three merchants with their marks, which, it was said, were 
to be found upon the merchandise making up the cargo. 

As to the origin of many of the marks above mentioned, doubtless interesting 
stories could be told. The best known of our modern marks, at any rate, often have 
their origin in unconventional and often rather surprising happenings. Take the 
“Old Dutch Cleanser” mark, for example. This efficient trade-mark, we are told, 
originated in the mind of a young salesman whose job it was to sell cleaning powder 
to the public. One day when sales were discouragingly small, the young man was 
sitting in a small office in Chicago, trying to conjure up some magic word or device 
that would open the pockets of his customers. All at once he spied a picture of a 
Dutch goose-girl on the wall, with a stick in her hand in hot pursuit of a goose. 
Here was an idea. “We’ll take that goose-girl, kill the goose and make her chase 
dirt instead, and we will call the goods ‘Old Dutch Cleanser’,” he exclaimed, and 
ever since that day, the goose-girl has been chasing dirt and incidentally piling up 
large profits for the manufacturer. 

The originality and charm of many of the marks used today would no doubt 
make our medieval ancestors pause in wonder. 

The now half-forgotten, but still smiling and efficient “Sunny Jim,” who so 
successfully invaded a million breakfast tables three decades since, the grotesque 
appeal of the clown and his “Zu-Zu” package, the strikingly original “Windowman”’ 









62 THIRTY-SIX TRADE-MARK BULLETIN 





who, fixing the thirsty passer-by with steady gaze and gesture, bids him step in for 
a cool drink of “Moxie,” the artfully devised chewing-gum label with its green 
spear, bringing back vividly the little mint-bordered brook of childhood days—these 
are but a few of the marks and devices that have made the commodities bearing them 
household words throughout the land. 





THE MILLER-TYDINGS ACT—RETAIL DRUGGISTS FILE BRIEF 
AGAINST REPEAL 


Following recommendation of Thurman W. Arnold, Assistant Attorney Gen- 
eral of the United States, that the Fair Trade Enabling Act, better known as the 
Miller-Tydings Amendment, should be repealed, the National Association of Retail 
Druggists has filed with the Temporary National Economic Committee a compre- 
hensive brief strongly opposing the plan. 


The arguments brought forward in the brief are presented under the following 
headings : 


1. Fair Trade laws were enacted after full and open hearings by the legislatures of 
forty-four states and approved by their Governors; and the Miller-Tydings Amendment 


was adopted by the Congress with practical unanimity after lengthy and exhaustive con- 
sideration. 


2. The state Fair Trade laws, including the so-called “non-signer clause” thereof, are 


in harmony with the common law and constitute no departure from well established legal 
principles. 


3. The right of the states to govern their internal affairs, including their intrastate 


commerce, without interference from the Federal government, is inherent in our constitu- 
tional system. 


4. The principle of the Fair Trade laws is economically sound and the results of their 
application have justified their enactment. 


The above statements are backed up in the brief with both fact and logic. In- 
deed, the whole brief constitutes what is probably the most comprehensive discus- 
sion yet issued on the entire subject of state Fair Trade laws. The progress of the 
Fair Trade movement is traced from its embodiment in the California Fair Trade 
Act, first of its kind, in 1931, till its adoption by the forty-fourth state, Alabama, in 
1939. The fact is emphasized that none of these forty-four states has repealed 
its Fair Trade law and that in fourteen of them the law has been held constitutional 
by the courts. 

As to the price-fixing feature of the Fair Trade Act, the brief avers that it is the 
price-cutter, rather than the manufacturer that claims the right to fix the prices 
of his trade-marked goods. 

Under the fourth heading above noted, it is contended that the federal govern- 
ment has itself applied the principle of minimum price maintenance in many fields, 
and, in proof, the brief cites four well-known examples. Helpful also as an aid to 
appraising the effect of the Fair Trade Acts on prices of trade-marked goods sold 


thereunder is the summary of a survey covering forty-two states, recently sponsored 


by the Druggists’ Research Bureau. According to this survey, prices on such goods 
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were lower in states where 70 percent of the people live and only slightly higher in 
the remaining area. 

The brief concludes with valuable appendices which give not only analyses of 
this survey, but also a chronology of the enactment of the Fair Trade laws and their 
judicial history; also exerpts from letters from legislative officers in the several 
states relating to the circumstances in which the respective laws were enacted. 





ASSOCIATION FORMS INTER-AMERICAN COMMITTEE 


Pursuant to a decision of the Board of Directors and with the object of promot- 
ing commercial good-will between the United States and the various Latin-Ameri- 
can countries and of cooperating with the proper authorities thereof in the protec- 
tion of trade-mark property, this Association has organized an Inter-American Com- 
mittee, which held its first meeting on March 6, 1941. The personnel of the Com- 
mittee is as follows: 


P:R EY is cr cca ecciins sesin ioe ene Lehn & Fink Products Corp. 
ee PTT OUT TT TT ee eee Union Bag & Paper Corp. 
Be Pe ee 2 See oss ed action’ ous eeu sei eeteeedeneceet renee Compania Ron Bacardi 
tia a NE as 5 dd. tie ord eS Sia hes boa ee ala wee dee Ex-Lax, Inc. 
aR oe cick ows wo a Ae ate Sia eae Atrnla oe a International General Electric Co. 
Pee PE cd atacecs noun Roeaeeeeeseeeaeees Langner, Parry, Card & Langner 
Fi VE hb ii hiccdesadendsnistenss cettensasseiaenan Nestle’s Milk Products 
PRO FE We Ane TN OO oie Rachie ioc evden yeqursatascenemecnwaes Hearst Publications 
i PE oi vide ces cnkavnwsconpascsnseascnaionvernienias International Silver Co. 


Eberhard Faber, Ex-Officio. 
Walter J. Derenberg, Secretary. 


As a means of effecting greater hemisphere solidarity and at the same time, of 
affording more effective protection to trade-marks and trade-names in the Americas, 
the suggestion was made at the meeting that efforts should be put forward to induce 
those nations that have not yet ratified the present Inter-American Convention to do 
so without delay. 

The Committee plans to cooperate actively with Mr. Nelson A. Rockefeller, Co- 
ordinator of Commercial and Cultural Relations between the American Republics, in 
promoting closer relations with Latin-America, particularly in matters relating to 
trade-marks and unfair competition. 

Members are invited to send us any suggestions they may have for the more 
effective working of the Committee toward the ends in view. 
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BOOK REVIEW 


THE Pustic Accepts. I. E. Lambert, with an introduction by William Allen 
White. Cloth; pp. 1-253. 1941. The University of New Mexico Press, Albu- 
querque, N. M. 

This book, as its sub-title, “Stories Behind Famous Trade-Marks, Names and 
Slogans” indicates, presents brief, but interesting historical sketches of 115 of the 
more famous American trade-marks and slogans ranging from the “American 
Eagle” mark, the first registered under the Trade-Mark Act of 1870 (by the Averill 
Chemical Paint Company, on October 25, 1870) to the well-known face mark of the 
Smith Brothers. Certain world-famous newspaper slogans such as those of the 
New York Times, and the Scripps-Howard newspapers, are also included, and in 
each case the circumstances surrounding the creation of the mark or slogan are 
given—in many cases, as they were forged, so to speak, out of the urgent needs of 
the moment. Many of the marks, such as “Waterman’s,” “Kodak,” “Coca-Cola” 
“Uneeda,” “Ivory Soap,” “Vaseline” and the “Dutch Boy,” have been the subject 
of extended historical articles in the Bulletin. Wherever possible, cuts of the trade- 
marks are shown, and the use of calendered paper and type of generous size makes 
the volume not only attractive, but easy to read. The work is a real contribution to 
trade-mark literature. 

Our readers will recall Mr. Lambert as the author of the book “Marquis of 
Queensbury Rules for Modern Business,” reviewed in an earlier issue (33 Bulletin 
304). 

L. EB. 


TRADE SLOGANS 


Since our last published list, the following trade slogan and trade-mark have 
been entered in the records of the Associations : 


“Snow Lass” (trade-mark for garments) Salant & Salant, Inc. 
“Everything for the THIRD Teeth” Dentalator Products 
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